
Copyright Contracts and 
Negotiations 



Intellectual Property  

!   Intellectual property (IP) refers to creations of the 
mind, such as inventions; literary and artistic works; 
designs; and symbols, names and images used in 
commerce. 

!   The moment you put your creative thoughts into 
physical or digital form: painted, sculpted, video 
recorded, your activity is automatically copyright 
protected. 

!   That means you can envision a painting, but you do 
not have a copyright to it until you actually painted it.  



Copyright 
!    Copyright is a form of protection provided by the laws of the United States (title 

17, U.S. Code) to the authors of “original works of authorship,” including literary, 
dramatic, musical, artistic, and certain other intellectual works. This protection is 
available to both published and unpublished works. Section 106 of the 1976 
Copyright Act generally gives the owner of copyright the exclusive right to do and 
to authorize others to do the following: 

!   • reproduce the work in copies  

!   • prepare derivative works based upon the work 

!   • distribute copies of the work to the public by sale or other transfer of ownership, 
or by rental, lease, or lending 

!   • perform the work publicly, in the case of literary, musical, dramatic, and 
choreographic works, pantomimes, and motion pictures and other audio- visual 
works 

!   • display the work publicly, in the case of literary, musical, dramatic, and 
choreographic works, pantomimes, and pictorial, graphic, or sculptural works, 
including the individual images of a motion picture or other audiovisual work 

!   • perform the work publicly (in the case of sound recordings*) by means of a 
digital audio transmission 



Copyright 

!   Copyright protection means that your work cannot be 
photographed, reproduced, 

!   or publicly exhibited in any way without your permission. Only 
you have the right to make derivative works (such as photo, 
pigment, or lithographic prints from it), document your work, and 
exhibit your work. 

!   This right is held even after your work is sold. The new owner has 
bought your art but nor your copyright. This is true whether your 
work is acquired by a private collector. corporation or museum  

!   Your copyright remains in effect for seventy years after your death 
and its ownership is part of your estate 



Copyright 

!   For all works of art created after March 1, 1989, you do not even have to 
attach a copyright notice to the work, although it is recommended. 

!   Those created prior to that date must have copyright symbol (©), the 
artist's name or initials, and the date somewhere on the work.  

!   It does not have to be on the front of the painting or drawing; the back is 
sufficient, and for sculpture, an unobtrusive area or underneath the work 
is okay. For DVDs and videotapes, the copyright notice is included after 
the credits and can be printed on the labels or added to the metadata.   

!   U.S. copyright law doesn't protect concepts or ideas for jewelry, but it 
does protect specific jewelry designs as works of visual art. A piece of 
jewelry is protected as soon as it is made, even if it is never formally 
registered. 



Craft and Copyright 

!   Actress Reese Witherspoon’s clothing brand, Draper James, 
has been sued in federal court for copyright and trademark 
infringement in the amount of $5 million dollars. 

!   The plaintiff is a jewelry designer and online auctioneer, 
Jordann Weingartner. Her company, I Love Jewelry, claims 
the actress’s label ripped off her hand drawn and 
copyrighted magnolia flower designs for its own logo and 
merchandise. 

!   http://www.dailymail.co.uk/tvshowbiz/article-3475172/
Reese-Witherspoon-sued-designer-claims-logo-actresses-
Draper-James-clothing-brand-copy-hers.html 



Copyright 
!   You do not have to register your work with the U.S. Copyright Office to have 

this protection; however, there are some advantages if you do. If you were to 
pursue a copyright infringement case in federal court, your work must be 
registered before proceeding. If you win the case, you would be entitled to 
reimbursement of legal expenses, and damages can be awarded.  

!   The fee for registering your work electronically with the U.S. Copyright Office 
is only $35. To avoid paying this fee for individual works, which can feel pricey 
at $35 a pop, you can group works together 

!   as a collection. You could file an entire year of work in one medium, such as 
painting, under the title The 2016 Painting Collection by Sam Smith, under 
one registration fee, as long as you provide an image of each work, properly 
labeled with your name, date, and dimensions. A separate file and fee would 
cover a year's work in sculpture, drawings, or photography.  

!   Also, note that all the works in a collection must have been completed in the 
same calendar year; you cannot mix years.  



Copyright  

!   The U.S. Copyright Office website 
(http:www.copyright.gov), explains everything in detail, 
and it is easy to use. Forms can be downloaded 



Creative Commons  

!   When posting images of your work on the Internet, you may wish 
to allow limited use of it.  

!   A Creative Commons license will allow you to post your images 
on your website, blog, and sites like Tumblr and permit others to 
use them.  

!   It changes your copyright terms from ”all rights reserved"' to "some 
rights reserved.''  

!   You can specify what others can do, such as remix your work, and 
how you wish to be credited.  

!   To learn more and get started. you can visit creativecommons.org 



Marketing Use 

!   Art professionals who are working with you will want 
to incorporate images of your art on their websites, 
brochures, advertisements. Many will assume the right 
to use your images in their marketing.  

!   You will probably not mind this use of your images, but 
you should track how your art is presented to make 
sure you approve. You know better than anyone if the 
color is accurate, or if it is upside down or backwards.  



Licensing  

!   Your work could appear in film and video. You could be 
approached by an author, book publisher, or musician who 
wants to use your image in a book or on a album cover. An 
image could be used in advertising and commercial 
products: greeting card, posters and a print edition. 

!   Someone might want o use of a video clip, or music in their 
installation or at their promotional party as their backdrop.  

!   For this they will not be buying your work but licensing it 
for a period of time for a specific purpose. You will need to 
negotiate a licensing fee and sign a contract.  



Fair Use 

!   Fair use is a limitation and exception to the exclusive right 
granted by copyright law to the author of a creative work. In 
United States copyright law, fair use is a doctrine that 
permits limited use of copyrighted material without 
acquiring permission from the rights holders. 

!   Fair use includes criticism, comment, news reporting, 
teaching, scholarship, and research. For example. for your 
exhibition to be reviewed, images of your work need to be 
included in order to show what you have done. The 
reproduction of your work for this purpose is considered fair 
use. 



Use is likely not fair if: 

!   Character of the use is commercial (promoting a product or service, charging 
to access the copyrighted material, advertisements) 

!   Nature of the material used is imaginative and/or unpublished 

!   The majority of the material will be posted (for example, an entire book or 
chapter instead of a quoted sentence) 

!   Use detrimentally impacts the market for the original 

!   Use was “fair” at one time, but has been repeatedly reused or more widely 
distributed, or the copyright owner has requested that the use be limited or 
discontinued. For example, use of a portion of a journal article or a photo 
may have been Fair Use one time, but used annually for the same event or 
purpose, loses its Fair Use character. 



What are the penalties for 
infringing someone’s 

copyright? 
 

 

!   Typically, a copyright holder’s first response to an act of infringement is to 
send you a “cease and desist” letter demanding that you stop infringement. 
The copyright holder can go to court to get an injunction or a court order 
requiring you to remove the infringing material from your account, Web page, 
or profile. Additionally, a copyright holder can file a claim for actual damages 
suffered by the copyright holder as a result of your infringement. 

!   If the copyright has been registered with the U.S. Copyright Office, the 
copyright holder can file a claim for “statutory damages” without proving that 
the copyright holder was actually harmed by the infringement. An award of 
statutory damages can be as little as $750 or as much as $30,000. If the 
copyright holder can prove that you knew the work was protected under the 
law, an award of damages can be as much as $150,000. 



Appropriation Art 

!   In the late 1970s and early 1980s, a group of artists including Cindy Sherman, 
Richard Prince, and Sherrie Levine—at the time dubbed the "Pictures" 
generation—began using photography to examine the strategies and codes of 
representation.  

!   In 1981, Levine photographed reproductions of Depression-era photographs 
by Walker Evans, such as this famous portrait of Allie Mae Burroughs, the 
wife of an Alabama sharecropper. The series, entitled After Walker Evans, 
became a landmark of postmodernism, both praised and attacked as a feminist 
hijacking of patriarchal authority, a critique of the commodification of art, 
and an elegy on the death of the author. 



Richard Prince v Suicide Girls 
in an Instagram price war 

! https://www.theguardian.com/artanddesign/2015/
may/27/suicide-girls-richard-prince-copying-instagram 



Infringement 

!   If a copyrighted work is reproduced or publicly displayed 
outside fair use it is called an "infringement."  

!   The following four factors are considered by judges when 
determining whether or not a particular use is fair: 

!   The purpose and character of the use including whether 
such use is of a commercial nature.  

!   The nature of the copyrighted work. 

!   The amount and substantiality of the portion used in 
relation to the copyrighted work as a whole. 



Moral Rights 
!  The term "moral rights" is a translation of the French term "droit moral," and refers not to "morals" as 

advocated by the religious right, but rather to the ability of authors to control the eventual fate of their 
works.  

!  An author is said to have the "moral right" to control the life and structural integrity her work. Moral 
rights protect the personal and reputational, rather than purely monetary, value of a work to its 
creator.  

!  The scope of a creator's moral rights is unclear, and differs with cultural conceptions of authorship and 
ownership, but may include the creator's right to receive or decline credit for her work, to prevent her 
work from being altered without her permission, to control who owns the work, to dictate whether 
and in what way the work is displayed, and/or to receive resale royalties.  

!  Under American Law, moral rights receive protection through judicial interpretation of several 
copyright, trademark, privacy, and defamation statues, and through 17 U.S.C. §106A, known as the 
Visual Artists Rights Act of 1990 (VARA). VARA applies exclusively to visual art.  

!  In the United States, the term "moral rights" typically refers to the right of an author to prevent 
revision, alteration, or distortion of her work, regardless of who owns the work. Moral rights as 
outlined in VARA also allow an author of a visual work to avoid being associated with works that are 
not entirely her own, and to prevent the defacement of her works. 



One Time Rights 

!   This contract allows the client to use the artwork one 
time, and one time only. Any other use of the work 
would require a new agreement. For example, if you are 
contracted to do a book cover, but want to make sure it 
is used for the US edition of the book only, this is the 
contract for you. If the client wants to use the cover for 
worldwide editions, please use the All Rights for 
Limited Purpose contract. 



One Time Rights 

!   This contract allows the client to use the artwork one 
time, and one time only. Any other use of the work 
would require a new agreement. For example, if you are 
contracted to do a book cover, but want to make sure it 
is used for the US edition of the book only, this is the 
contract for you. If the client wants to use the cover for 
worldwide editions, please use the All Rights for 
Limited Purpose contract. 



All Rights for Limited Time 

!   This contract allows the client to use the artwork in any 
capacity they need, but only for a specific period of 
time detailed in the contract. Once that period has 
expired, all rights revert back to the artist, allowing 
them to resell the artwork to another client. 



All Rights for Limited Purpose 

!   This contract allows the client to use the artwork only 
on a specific product. For example, if you are 
contracted to do a painting for a card game, that is the 
only thing that it can be used for. If the company then 
wanted to sell T-shirts, playmats, or other merchandise 
with the artwork on it, a new contract and further 
compensation for the artist would be required. 
Therefore, with this contract, be very explicit when 
describing the "Purpose" that the artwork may be used 
for. This contract will also allow you to simultaneously 
sell the artwork to another client for a non-competing 
purpose. 



Cease and Desist 

!   This template can be sent to a company or person who 
is using your artwork without your permission, or in 
violation of an existing contract. It is a standard letter 
which states your knowledge of their illegal practice, 
and explains that if they do not stop using your work 
illegally you may pursue legal action against them. 



Original Artwork Commission 

!   This contract provides a detailed rights breakdown for 
a private collector who commissioned you to create 
artwork for them. Many buyers do not realize that 
purchasing an original piece of art does not give them 
copyright to that work. This document explains that all 
copyright remains with the artist unless otherwise 
agreed upon. 



Contract Basics 

!   Read it carefully 

!   Ask questions about anything you don’t understand 

!   Show it to someone else in your field  

!   Seek legal advise if necessary  

!   Negotiate to cover your needs and goals 



Consignment Contract Basics 

!   Who is responsible for shipping? 

!   Who is responsible for repairing and replacing 
damaged work? 

!   How are buyers discounts handled? 

!   Do you have access to buyer’s information? 



Balancing the 3 Desires involved Negotiations 

!  1.  Your Goal 

!  •  Getting someone to do something: Please give me a raise. 

!  Questions: What specific results or changes do I want from this interaction? What do I have to do to get those 
results?  What will work? 

!  2. The Quality of the Relationship You Want 

!  •  Acting in a way that you get the quality of the relationship that you want or is acceptable to you. 

!  Questions: How do I want the other person to feel about me after the interaction is over? What do I have to do 
to get this quality? 

!  3.  Your Self-respect 

!  •  Respecting your own values and beliefs.  Acting in a way that makes you feel moral. 

!  Questions: How do I want to feel about myself after the interaction is over? What do I have to do to feel that 
way about myself?  What will work? 



Road Blocks to Effective 
Negotiation  

!   Not knowing what to say or how to say it.  

!   Try rehearsing with a friend and getting feedback.  

!   Try asking via email so you can collect and organize your 
thoughts on a screen.  
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Road Blocks to Effective 
Negotiation  

!   Worrying you don’t deserve a better contract, rate of 
pay, sales fee ect.  

!   Try this exercise… 



Preparing to Negotiate  

!   Collect all the information 

!   Clarify your objectives 

!   Look at the situation objectively 

!   Make a list of what you want in an ideal world 

!   See where your desires and theirs overlap 

!   Prepare a list of talking point and practice them OUT 
LOAD 



Negotiate  

!   Encourage the other side to talk first 

!   Don’t take on their problems  

!   Reason and be open to negotiation  

!   Don’t be in a hurry to either say no or settle. Follow 
the 24 hour rule.  

!   Put everything in writing, including recap emails 
throughout 

!   Don’t sign anything you don’t understand  


